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______________________________________________________________________

INTRODUCTION
 
On July 23 and 24, 2014, Hearing Officer Hazel E. Hanley heard this appeal. Donald C. 
Sisson and Scott D. McLeod, of Elkus, Sisson & Rosenstein, P.C., represented 
Petitioner Christopher Pinder. Assistant City Attorney Richard A. Stubbs represented 
Respondent Executive Director of Safety and the City and County of Denver, Colorado.   

Deputy Sheriff Todd Clark, Jefferson County Sheriff’s Office, Sgt. Brad Linderick, Denver 
Police Department, Denver Chief of Police Robert C. White, Denver Police Department, 
Christopher Pinder, and Deputy Executive Director of Safety John Jess Vigil testified 
under oath.1 The Hearing Officer admitted Respondent’s Exhibits 1(a) -- 1(t), 4, and 7, 
and admitted Petitioner’s Exhibit A.

The Hearing Officer heard and considered the statements and arguments on behalf of 
Petitioner and the City, their Joint Pre-Hearing Order, and the exhibits admitted at the 
hearing, as well as the sworn testimony of the individuals identified above. At the 
hearing, the Hearing Officer observed the witnesses and their demeanor. 

According to Rule 12, Section 9 of the Rules and Regulations of the Civil Service 
Commission of the City and County of Denver, effective on March 9, 2013, the Hearing 
Officer issues these Findings, Conclusions and Order.

THE APPEAL

On April 8, 2014, Deputy Executive Director of Safety Jess Vigil (or Deputy Vigil) issued 
a Departmental Order of Disciplinary Action in Case No. IC2013-0075 to Officer 

1

1 The Executive Director of the Department of Safety is the new title for the Manager of the Department of 
Safety. While the Disciplinary Handbook, Ex. 4, refers to the Manager or the Manager of Safety, those 
terms apply to the office and the duties of the Executive Director, represented by Deputy Executive 
Director of Safety, Jess Vigil, in this matter.
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Christopher Pinder. The Order terminated Officer Pinder for a sustained violation of RR 
115.1 [Conduct Prohibited by Law (Driving Under the Influence)], terminated Officer 
Pinder for a sustained violation of RR 312.3 (Failure to Provide a Statement), 
suspended Officer Pinder 30 days for a sustained violation of RR-142 (Soliciting 
Preferential Treatment), and suspended Officer Pinder for 30 days for a sustained 
violation of RR-109.1 (Commission of an Offensive Act While Intoxicated). Ex. 1(5) at 
Bates 000054 and 000060.
 
On April 18, 2014, the Petitioner, through counsel, timely filed an appeal with the Civil 
Service Commission pursuant to Denver City Charter § 9.4.15.2  

RULES AND REGULATIONS 

At issue in this appeal are the following rules and regulations:

RR-115.1. Conduct Prohibited by Law, Driving Under the Influence. Officers shall 
obey the Charter of the City and County of Denver, all City ordinances, all state and 
federal Statutes, all lawful court orders and all other applicable laws whether criminal, 
civil, traffic, or administrative. 

RR-142. Soliciting Preferential Treatment. Officers shall not attempt to use their 
position as Department members (including displaying a badge or identifying 
themselves as Department members): (i) to solicit or to attempt to solicit ay preferential 
treatment not extended to the general public; or (ii) to solicit or attempt to obtain any 
benefit to which they would not otherwise be entitled except in furtherance of official 
duties or as allowed by the Department or City rule, policy, procedure or authorized 
practice.

RR-109.1. Commission of an Offensive Act While Intoxicated. Officers hall not 
consume any intoxicating substance while off duty to an extent that results in the 
commission of an obnoxious or offensive act that might tend to bring discredit upon the 
Department.

RR-312.3. Failure to Provide a Statement. Once ordered to do so, officers are 
required to provide a complete and truthful statement to any authorized Internal Affairs 
officer, supervisor, commander, representative of the Internal Affairs Bureau, the 
Manager of Safety’s EEO Coordinator, or any other division, bureau, section, or anyone 
else to whom the Manager of Safety has delegated the authority to compel statements.
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2 During the first day of hearing, Petitioner objected to the application of revised Rule 12, effective on 
March 9, 2013, on due process grounds under the United States Constitution and the Colorado 
Constitution. The Respondent argued that revised Rule 12 did not violate due process. The Hearing 
Officer did not sustain Petitioner’s objection. The Petitioner has an original action for relief before the 
District Court. See, C.R.C.P. 106(2).



ISSUES   

RR-115.1.  Respondent contends that the Deputy Executive Director was not clearly 
erroneous in finding that Officer Pinder violated RR-115.1, a Conduct Category D rule 
violation, on November 4, 2013 at South Zinnia Street and West LaSalle Circle in 
Jefferson County, where he was found intoxicated behind the steering wheel and in 
control of his personal vehicle while the engine was running. The Deputy Executive 
Director was not clearly erroneous in imposing the penalty of dismissal, because Officer 
Pinder’s disciplinary history includes three prior Conduct Category D or higher violations 
within a seven-year time frame under the matrix. See, Ex. 1(r) at 000054.

RR-142. The Deputy Executive Director of Safety was not clearly erroneous in finding 
that Officer Pinder committed a Conduct Category C rule violation when he attempted to 
use his position as a police officer to avoid being arrested for DUI. Nor was the Deputy 
Executive Director of Safety clearly erroneous in imposing a penalty of 30 suspended 
days without pay. Deputy Vigil correctly determined that there were three prior Conduct 
Category C or higher violations making this the fourth violation within five years, penalty 
level six under the matrix. Id.

RR-109.1. The Deputy Executive Director of Safety was not clearly erroneous in 
determining that Officer Pinder committed a Conduct Category C rule violation when he 
told the arresting officer words to the effect that Pinder would not have arrested him in 
Denver even if Pinder found him in a stolen vehicle. Nor was the Deputy Executive 
Director of Safety clearly erroneous in imposing a penalty of 30 suspended days without 
pay. As for RR-142, above, there were three prior Conduct Category C or higher 
violations within a five-hear time frame calling for penalty level six under the matrix. Id.

RR-312.3. The Deputy Executive Director of Safety was not clearly erroneous in finding 
that Officer Pinder committed a Conduct Category F rule violation, an automatic penalty 
level eight, when he refused an order to provide a statement about his DUI arrest to 
Internal Affairs. The Deputy Executive Director of Safety was not clearly erroneous in 
imposing the penalty of dismissal for penalty level eight. Id.

The Petitioner contends that the Deputy Executive Director of Safety’s findings of rule 
violations and penalties are clearly erroneous. In addition, the Petitoner contends that 
the Deputy Executive Director of Safety’s Departmental Order of Disciplinary Action is 
clearly erroneous, because his Order failed to document any mitigating factors and 
failed to make appropriate determinations of conduct categories and penalty levels as 
required by various sections of the Denver Police Department Discipline Handbook: 
Conduct Principles and Disciplinary Guidelines.
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FINDINGS

Background

On July 5, 2005, Petitioner Pinder was appointed to the Denver Police Department 
(DPD).  Over the course of his DPD career, Officer Pinder received eight 
commendations, including the Distinguished Service Cross, three Official 
Commendations, one Chief’s Unit Citation, two Commendatory Action Reports, and one 
Letter of Appreciation. He had twelve disciplinary actions, including 56 hours of fined 
time for four different infractions, three Oral Reprimands, one Written Reprimand, one 
three-day Suspension, one five-day Suspension, and two 42-day Suspensions. 

Officer Pinder served primarily as a patrol officer in Districts One, Three, and Four -- 
districts that have significant violence involving guns, gangs, and narcotics. While 
working in District One, he had a special assignment in vice/narcotics, and he 
successfully completed the program. In addition, a Lieutenant selected him to 
participate in a crime reduction program, and both Officer Pinder and the program 
succeeded. 

Officer Pinder has been a first responder at scenes of horrific wounds and gore. In 
August 2011, he was called to a gang incident in District Four that required him to pull 
from a vehicle a gang member who had been brained by a machete. Officer Pinder’s 
uniform and shoes were covered with brains and blood. To this day, he relives that 
event, and finds himself constantly wanting to change his shoes. After the machete 
event, he continued to perform his duties, but during the next work week, he suffered 
debilitating anxiety. He felt like there was an elephant crushing his chest; he felt 
disoriented, hot and sweaty, and he called for an ambulance. His sergeant, Brett Hinkle, 
was aware that Pinder had called an ambulance. The ambulance delivered him to 
Denver Health Medical Center (DHNC), where he was diagnosed with a panic attack, 
but no other mental illness. He was prescribed Xanax. When he returned to duty the 
following day, Command did not require him to undergo a fitness for duty examination. 
However, he requested a shift change from graveyard to 5:00 a.m. to 1:00 p.m., thinking 
that his stress would abate if he could work in more daylight.

About one week after his panic attack, he and his partner, Jimmy Martinez, responded 
to a domestic violence call near Loretta Heights. The armed suspect fled, and Pinder 
and Martinez gave chase. The suspect threatened to shoot Pinder; however, Martinez 
shot the suspect. After that shooting incident, Officer Pinder began experiencing more 
panic attack symptoms at work. To stave off full attacks, he would park for about twenty 
minutes until the symptoms subsided. A few months later, in about December 2011, 
Officer Pinder and his partner reported to a scene of a vehicle roll over on Federal and 
Alameda. The female driver was trapped in a burning car. Due to flames, Officer Pinder 
could not access the driver’s door, but he was able to break the back window, enter the 
backseat, kick and bend the driver’s door, while his partner forced the door and cut the 
driver’s seat belt. The woman was on fire, and Pinder and his partner used a fire 
extinguisher on her. To this day, long after an ambulance took that burned woman away, 
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Pinder has continued to this day to smell her burning flesh. In January 2012, in a public 
ceremony, Police Chief White decorated Officer Pinder with the Distinguished Service 
Cross for his bravery in this incident.

After a few months, the 2011 Xanax prescription no longer controlled Officer Pinder’s 
anxiety and stress. He began drinking when off duty if he felt a panic attack coming on.  
Pinder found that not only was Xanax ineffective against his symptoms, its side effects 
interfered with his ability to drive. Pinder sought medical attention through Kaiser, his 
health provider. There, Dr. Hammond gave Pinder a stress test and prescribed Celexa, 
which would not affect Pinder’s driving. Celexa, an antidepressant, must be taken daily. 
When its benefits manifested, Pinder experienced relief. But after a few months, he 
began experiencing more and more the sweaty palms, tingly fingers, heat flares, and 
chest pain symptomatic of panic attacks. When he informed his physician, he received a 
prescription for a higher dose of Celexa. The benefits of the higher dose wore off after 
two or three months. While off duty, Pinder began drinking to stave off his panic attack 
symptoms. He did not drink on duty. He “drove on.” 

In addition to depression, anxiety, and panic attacks, Pinder developed a sleep disorder 
in 2012. He told no supervisor how he felt and continued to work normal shifts. By mid-
March 2012, Pinder was suffering more and more stress and panic attack symptoms. 
On March 17, 2012, he called in to request sick leave, and it was granted. He spent 
Saint Patrick’s Day drinking at various downtown bars. He was on duty the following 
day, but still drunk and having had no sleep, he called in and requested additional sick 
leave. He sounded drunk. His supervisors knew that he had used sick leave to drink. 
Pinder’s misuse of sick leave related to Saint Patrick’s Day resulted in a 42-day 
suspension without pay. Less than ten days later, on March 26, 2012, Pinder again 
drank to excess. While drunk he ridiculed and engaged physically with a homeless 
person. Police had to intervene. See, Ex. 7, at 000181. For this misconduct, Pinder was 
suspended without pay again for 42 days. 

Before discipline was determined and imposed for the two March 2012 incidents 
described above,3 Pinder returned to work in District Four. He was taken off patrol duty 
and put on desk duty. After two weeks on desk duty, he again suffered extreme stress 
and when off duty, he continued excessive drinking. He “lost it.” At work one day, he told 
his sergeant that he had overwhelming stress. His sergeant called for an ambulance, 
and Pinder was treated for a panic attack. He immediately returned to duty, where he 
remained on desk duty for two months. In about June 2012, Mary Beth Klee, the IAB 
Commander, ordered a fitness for duty examination at DHMC. A DHMC physician 
determined Pinder was unfit for duty because of his alcohol dependence, depression, 
and panic attacks. The DPD put Pinder on personal leave, and he was sent home to 
take care of himself until he was fit. Feeling isolated, he began drinking even more. 

On the advice of a male relative, in July 2012, Pinder checked himself into an inpatient 
rehabilitation program in Parker, Colorado. He was treated for alcohol abuse over a 30-
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3 There is no evidence that Pinder appealed these two 2012 disciplinary actions.



day period. He attended 12-step classes and participated in both one-on-one and group 
counseling. His mental evaluation noted that he was still experiencing panic attack 
symptoms, but he was declared sober and discharged in August. He returned to the 
same DHMC physician who had declared him unfit in June. In August, he was found fit 
and capable of returning to work. 

Once back to work, he was assigned the desk in District Four. Due to the two drinking-
related misconduct incidents in March, he was suspended without pay 84 days in about 
mid-October, and returned to duty some time in January 2013. On his return from 
unpaid suspension, he was assigned the 9:00 p.m. to 7:00 a.m. shift at District Four, 
Detail One. From about January to June 2013, he was not drinking; he was taking his 
medication; he experienced no panic attack symptoms; he felt good. However, his panic 
attack symptoms returned in about July 2013 after some stressful calls. One such call 
involved Officer Pinder having to give CPR to a male victim of a shotgun blast to the 
chest. Another stressful call involved a gang fight. At the scene, a woman was applying 
pressure on the neck of a male stabbing victim. When she lost her grip, blood spurted 
everywhere. Another stressful incident involved Officer Pinder covering his cousin, 
another Denver officer, in apprehending a suspect in a stabbing involving a screw driver. 
While working security, approved secondary employment, at a bank that summer, 
Officer Pinder experienced such overwhelming panic attack symptoms that he 
contacted the DPD to dispatch an ambulance for him. He was discharged from the 
hospital that evening.

He again began drinking, but he told no one at work because of “the environment.” He 
did not consider the Employee Assistance Plan (EAP), because he understood it was a 
peer support system, and he distrusted the qualifications of other police officer 
participants who might not have had his problems. Although a psychologist had 
informed him that his symptoms were those of post traumatic stress disorder (PTSD), 
he did not tell his chain of command. He received no training on how to cope with 
PTSD.

The Arrest on November 4-5, 2013

Pinder was off duty and drinking at his girlfriend’s house near Zinnia and LaSalle. He left 
before midnight. He began to drive, but realized that he was in no condition to do so. He 
pulled over and parked. With the driver’s window open, the radio blasting, and the 
engine running, Pinder fell asleep. A neighbor contacted the Jefferson County Sheriff to 
complain about the noisy radio and that the occupant of the parked car was likely drunk. 
At 11:43 p.m., Deputy Sheriff Todd Clark was dispatched to South Zinnia Street’s 
intersection with West LaSalle Circle. As he approached, Clark rolled down his window 
and heard loud music. He arrived at a parked black Jeep Wrangler at 11:53 p.m. Deputy 
Clark used his driver-side spotlight to light the parked vehicle. He could see an adult 
male slumped over the steering wheel. Clark ran the Wrangler’s plates and learned the 
vehicle was Pinder’s. Pinder did not respond to the spot light. After he parked, Deputy 
Clark approached the Wrangler on foot, and he noticed water vapor from the exhaust 
pipe. He shined his flashlight through the open window to get Pinder to respond. Pinder 
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did not respond. Deputy Clark opened the door and smelled the strong odor of alcohol. 
He yelled at Pinder, calling him by name several times. Deputy Clark reached into the 
vehicle and pushed Pinder’s arms to wake him. Pinder did not respond. Deputy Clark 
reached for the keys and turned off the engine. He then placed the keys on the hood. 
Ex. 1(e), at 000010-11.

Once the radio was off, Deputy Clark pushed Pinder’s arms and called his name. Pinder 
woke up. Clark identified himself as a Deputy Jefferson County Sheriff. Pinder pointed 
to the windshield, and told Clark to “go check the thingamajig.” Ex. 1(e), at 000010. 
Pinder sat up and appeared to recognize Clark as a Deputy Sheriff. Clark asked him 
where he was coming from, and Pinder said he had come from his girlfriend’s house a 
couple of blocks away. Clark asked how long he had been parked. Pinder did not 
answer. When Clark asked him if he had been drinking, Pinder said no. However, Clark 
could see that Pinder’s eyes were bloodshot and watery and his speech was slurred. 
Clark asked Pinder to perform roadside maneuvers. Pinder declined. Id., at 000011.

Deputy Clark asked Pinder to step out of the car, and Pinder complied. Clark observed 
that Pinder was very unsteady and had to brace himself on the car to keep his balance 
as Clark guided him to the rear of the vehicle. Deputy Clark again asked Pinder how 
much he had to drink, and Pinder said he had a couple of drinks at his girlfriend’s 
house. Again, Deputy Clark asked Pinder to perform roadside maneuvers, and again 
Pinder declined. Deputy Clark told Pinder to turn around and put his hands behind his 
back. Id. 

At about 12:00 a.m. On November 5, 2013, Deputy Clark, having probable cause that 
Pimder was in control of a vehicle while intoxicated, placed Pinder under arrest for the 
investigation of driving under the influence of alcohol. Pinder told Clark, “Bro, I’m a cop.” 
At the hearing, Pinder indicated that he made the Bro statement in response to Clark’s 
having inquired about cop equipment in the vehicle.4 Pinder then asked Clark whether 
he had seen the symbol on Pinder’s rear differential, “Didn’t you see the blue line on the 
cover, telling you that I was a cop?” Deputy Clark told Pinder that he was concentrating 
on him, not the vehicle’s suspension.5 At the hearing, Pinder claimed he was just trying 
to make conversation. Id.

Deputy Clark walked Pinder to the Jefferson County patrol vehicle and placed him in the 
back seat. Pinder told Clark that his identification was in his wallet on the front seat of 
the Wrangler. Clark went back to Pinder’s Jeep and found the wallet. Inside was 
Pinder’s driver’s license and his DPD badge. Deputy Clark placed these items in a 
property bag. It was when Clark went back to Pinder’s Jeep that he saw Pinder’s police 
gear on the back seat. Id. 
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4 The undersigned credits Clark’s testimony over Pinder’s. Early in his testimony, Pinder tried to maintain 
eye contact with the undersigned, but could not sustain it. He was slouched in the witness chair, his tie 
loosened, and he often spoke indecisively and in at a low volume. His general demeanor lacked 
confidence. His own counsel described him as being “in shambles.”

5 Both Pinder and Clark recognize the thin blue line as a symbol of pride among law enforcement officials.



At 12:26 a.m., Deputy Clark read Pinder the Express Consent law form, and Pinder 
chose to undergo a blood test. Id. 

En route to the Jefferson County Jail, at 12:43 a.m., Pinder asked Clark why he had not 
contacted a family member or a friend to come get him. Clark did not reply.6 Pinder then 
told Clark words to the effect that even if Clark had been driving a stolen vehicle in 
Denver, Pinder would not have made contact with Clark, let alone have arrested him.7 
Id. 

When Pinder arrived at the jail, a plebotomist/paramedic drew blood. It was placed in 
blood kit number 351793, and then sealed and placed in the refrigerated evidence vault. 
Id. He was booked at the jail for the charge of DUI, C.R.S. 42-4-1301(1)(a). Id., at 
00009. At 2:22 a.m., Deputy Clark drove Pinder from the Jefferson County Jail to the 
detox facility at Arapahoe House. They arrived at 2:33 a.m. Id., at 000011. 

The DPD Investigation

When the DPD learned of Pinder’s arrest, Sgt. Brad Lenderick was assigned to 
investigate. On November 8, 2013, Sgt. Lenderick sent Pinder a memorandum, 
informing him that a complaint, IC2013-0075, had been filed in the Internal Affairs 
Bureau (IAB). Pinder was on notice that the complaint concerned the DUI arrest at 
LaSalle and Zinnia on November 4. The memorandum also alerted Pinder that it could 
be some time before he was contacted by IA, and Pinder should save any information 
he had about the incident. Exs.1(a) and 1(c).

On February 25, 2014, Sgt. Linderink tried to contact Pinder about the IA investigation 
by telephoning Pinder’s cell phone. There was no answer, so Linderick left a voice mail, 
asking Pinder to come for an interview. At the hearing, Linderink could not remember 
whether he had set up a date and time or had asked Pinder when it would be a good 
time for him to go to IA for an interview. At the hearing, Pinder did not recall any voice 
mail left by Linderink.8 Receiving no call back from Pinder, Linderick again phoned 
Pinder’s cell, but did not leave another message. On February 26, 2015, having heard 
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6 Pinder claimed his friend or family statement was in reply to Clark’s question, “What would you do in my 
shoes?” The undersigned credits Clark over Pinder, finding Pinder spontaneously made the remark.

7 Pinder, having never before arrested another law enforcement officer, claimed he facetiously made the 
stolen car remark. He acknowledged he should never have said it. He claimed he was not trying to talk 
Clark out of the arrest, because in his experience, once the handcuffs go on a suspect, the arrest is never 
aborted. Instead, he claimed he was trying to remind Clark that for safety’s sake, a fellow law 
enforcement official should not be housed in the general population at the jail. The hearing officer finds 
that even if this was Pinder’s motive, he was drunk in transport, and his ability to recall exactly what was 
meant was impaired. At the hearing, Clark asserted that though he was not influenced by Pinder’s 
remarks, he was offended.

8 Pinder’s assertion is contradicted by the video of the interview discussed below. Ex.1(s).



nothing from Pinder, Lenderick contacted Sgt. Jimenez, one of Pinder’s supervisors, to 
arrange an interview with Pinder when he was on duty. Ex.1(a), at 00002.

At 2:00 a.m. on February 28, 2014, a District Four Lieutenant informed Pinder that 
Commander Nagel was going to pick him up at 5:00 to take him to DPD headquarters, 
but did not say why. At 5:30 a.m., Pinder reported to an IA interview room where Sgt. 
Linderink and Sgt. Cotter were waiting. Linderink was conducting the interview, as part 
of an administrative, not a criminal, investigation. To that end, Linderick had prepared an 
“Advisement Pursuant to Internal Investigation” -- known as a Garrity advisement. Ex. 
1(b), at 00004. On its face, the Garrity advisement informed Pinder that he was “ordered 
and compelled to give a statement and answer questions concerning [his] conduct ....” 
Id. The form Linderick gave to Pinder identified Pinder as the subject of the 
investigation. Id. 

Right away, Pinder told Linderink and Cotter that he needed to contact his attorney. 
Linderink allowed Pinder to leave the interview room to make a phone call. Pinder 
phoned his father to get the attorney’s telephone number as he did not have it with him 
at work. Twenty minutes later, at 5:50 a.m., he returned to the interview room without 
having been able to contact his attorney. Linderink began taping the interview, and 
stated the date, the time, and those present. Id. He then told Pinder that they had 
already discussed the Garrity, and that he was compelled to give a statement. They had 
given him time to contact his attorney. Linderink asked Pinder “So what’s going on?” 
Pinder told Linderink that his attorney had told him never to discuss the case without 
first contacting him. Id. 

At the hearing, Linderick explained that under the parties’ collective bargaining 
agreement (CBA), Pinder was entitled to representation at the IA interview, but the CBA 
did not entitle Pinder to talk with a lawyer. It was Pinder’s responsibility to get a 
representative. 

The video recording disclosed that Linderick gave Pinder a direct order to give a 
statement. Id. He explained that the statement for the department was a matter 
separate from the criminal matter in Jefferson County. Pinder asserted that he was 
acting in “good faith” and he was not refusing to give a statement, he just needed to talk 
to his attorney first. Cotter told Pinder he could be fired for refusing as it was a 
“terminatable [sic] offense.” Id. Pinder acknowledged Cotter’s statement by saying, “All 
right.” Linderink then told Pinder, “You have my number.” Pinder acknowledged the 
statement by saying “Okay.” Linderink continued, “Speak to your attorney and call me. I 
left you a phone message, and my number’s on it.” Pinder answered, “I got it.” Linderick 
then informed Pinder he was going to talk to Command and that he had to take Pinder’s 
decision as a refusal to give a statement. Pinder acknowledged Linderick’s 
interpretation by answering, “Right.” The video recording ended at 5:54 a.m. Exs.1(b), at 
00003, and 1(s). 

At the hearing, Linderick stated that he would have allowed Pinder’s attorney to attend a 
subsequent interview. He never contacted Command to discuss whether another 
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opportunity for Pinder to give a statement was appropriate. Under cross examination, 
Pinder acknowledged that Linderick had urged him to contact his attorney and to phone 
Linderick afterwards, but that Linderick had added, “I doubt that Command is going to 
let you give another statement.” Id. It is possible that Linderink could have said that after 
the video recorder was stopped, but as explained, the undersigned did not credit Pinder 
on disputed facts. On his way home after his shift ended at 7:00 a.m., an IA detective 
phoned Pinder, informing him that he had been placed on administrative leave. At the 
hearing, Pinder explained that once he was on administrative leave, if IA wanted to 
interview him, it was up to IA to schedule it. 

On December 17, 2013, Jefferson County Records received a fax from Linderick, 
requesting the results of Pinder’s blood alcohol results. Ex. 1(p), at 000048. On 
December 19, 2013, the Records office sent Linderink a fax, including the November 
13, 2013 results of the analysis conducted by Chematox Laboratories in Boulder.   
Pinder’s BAC was 0.241. Id, at 000047 and 000049. 

The DPD’s Evaluation and Actions in Connection with the Investigation

On March 12, 2014, Commander Battista signed on behalf of Chief of Police Robert C. 
White, Commander Recommendations in the Conduct Review Office Report on Pinder.
Ex. 1(h).

Also on March 12, 2014, a Contemplation of Discipline letter was issued to Pinder, in 
addition to the three original charges of rule violations and recommended penalties, 
Pinder’s refusal to give IA a statement on February 28 was deemed an additional 
violation of RR 312.3, and Commander Battista recommended termination as a penalty. 
Ex. 1(g).

On March 20, 2014, the Conduct Review Office informed Pinder that a Pre-Disciplinary 
Hearing and Review would be conducted at 1:30 p.m. On April 30, 2014. Ex. 1(j).

Also on March 20, 2014, Pinder was allowed to review the Investigative Review Process  
evidence. He was allowed to take notes, and he signed a confidentiality statement. Ex. 
1(k).

On March 21, 2014, Commander Battista issued a Review and Findings Amendment to 
the Conduct Review Office’s earlier report. The penalty of 60 days of suspension for 
violating RR-109.1 (Commission of an Offensive Act While Intoxicated) was corrected to 
a 30-day suspension, because an earlier disciplinary action was outside the five-year 
limit specified in the matrix. Similarly, the penalty of a 60-day suspension for violating 
RR-142 (Soliciting Preferential Treatment) was revised to a 30-day suspension for the 
same reason. Ex. 1(i).9

10

9 This revision is important in the Hearing Officer’s discussion below concerning Deputy Vigil’s Order.



On March 24, 2014, Pinder’s Union Representative, Tyson Werrell, was permitted to 
review Pinder’s IRP evidence. He signed a confidentiality statement, but did not take 
notes. Ex. 1(l).

During the Pre-Disciplinary Hearing on April 2, 2014, Scott McLeod represented Pinder.
Among the arguments advanced by Mr. McLeod were: (1) the presumption of 
innocence; (2) fundamental due process required the City to allow the criminal case 
proceed first; (3) Pinder had a right to talk to his lawyer in light of the complexity of the 
Departmental investigation while a criminal case was pending; and (4) IA had failed to 
contact Pinder after he had consulted his attorney in the criminal matter. Mr. McLeod did 
not offer any mitigating factors. Not a word concerning how Pinder’s work induced injury 
caused and exacerbated stress, panic attacks, anxiety, PTSD symptoms was offered. 
Not a word was offered concerning the DPD’s failure to treat Pinder’s alcoholism. These 
mitigating and policy factors were not considered after the Pre-Disciplinary Hearing.

At the conclusion of the April 2, 2014 Pre-Disciplinary Hearing, Commander Battista 
issued Pinder the Amended Contemplation of Disciplinary Letter, containing his 
recommendation for termination on two grounds (RR-115.1 and RR-312.3) as well as 
his recommendation for two 30-day suspensions for two other rule violations (RR-142 
and RR-109.1). Pinder signed his receipt on April 2, 2014. Ex.1(n). On April 4, 2010, 
Cmdr. Battista issued the Chief of Police’s Written Command on behalf of Chief White.
Ex. 1(o).

Policy Considerations Raised by the Petitioner

At the hearing, Chief White acknowledged that in June 2014 he was interviewed by The 
Denver Post about his decision to order a review of alcohol abuse among Denver police 
officers. Ex. A. He recognized that officers, like soldiers, experience PTSD, but are 
reluctant to report it for fear of ruining their careers. Id. There is twice as much alcohol 
abuse among police officers than among the general public. Id. Under White’s watch at 
the DPD, officers in 2013 were involved in four or five alcohol related incidents, and in 
the first half of 2014, officers were involved in six or seven such incidents. White has 
planned to initiate policies that will allow officers to self-report and receive help before 
their job performance is adversely affected and before they are arrested. However, to 
date, White has not implemented any changes in the DPD policy. 

Credibility Determinations

In crediting other witnesses over Officer Pinder, the undersigned considered the 
witnesses’ opportunity and capacity to observe the events in question. Pinder was drunk  
when the events resulting three of the four charges occurred. Sgt. Linderick and Deputy 
Clark were both involved in investigations, and both were required to accurately report 
events and actions as they occurred. Their versions of their respective interactions with 
Officer Pinder were not consistent with those of Officer Pinder. Moreover, Officer 
Pinder’s versions were contradicted by other evidence, such as Deputy Clark’s 
testimony that he did not initiate conversation during the transport of Officer Pinder to 
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the jail and Sgt. Linderink’s video of the attempted February 28 IA interview. Officer 
Pinder did not render his account of the events of November 4, 2013 and February 28, 
2014 until months after they occurred and when he had a motive to discuss them in a 
light most favorable to himself. The undersigned further considered Officer Pinder’s 
mental state on November 4, 2013, when he was drunk and made the remarks to 
Deputy Clark, and on February 28, 2014 when he appeared to agree to contact his 
attorney and reschedule and interview, but did nothing. The undersigned also 
considered the inherent probability or lack thereof in the witnesses’ testimony. It defies 
common sense that Pinder did not to promptly comply with Sgt. Linderink’s sincere 
request to reschedule the IA interview, given the serious consequences of failing to 
comply with the Garrity advisement. Finally, the undersigned evaluated the witnesses’ 
demeanor. Both Deputy Clark and Sgt. Linderink were more alert, clearer, more audibly 
spoken, and more confident in their discussions of the facts and circumstances than 
was Officer Pinder. 

CONCLUSIONS

Rule 12(8)(D)(2), effective March 9, 2013, requires the Respondent to present evidence 
in justification of the departmental action. The Hearing Officer finds that the Respondent 
met its burden through evidence that included the Departmental Order of Disciplinary 
Action and supporting documentation. The evidence raised a reasonable inference of 
correctness in Respondent’s conclusion that Petitioner violated RR-115.1, RR-142, 
RR-109.1, and RR-312.3.  

The Hearing Officer’s inquiry next turns to whether Petitioner submitted sufficient 
evidence to support an Order reversing or modifying the Departmental Order of 
Disciplinary Action. Petitioner provided testimony and that of the arresting deputy, the 
IA sergeant, and the Chief of Police, and he challenged the Deputy Executive Director 
of Safety’s decision, especially Deputy Vigil’s failure to document any mitigating factors 
whatsoever. The Petitioner further contended that the Deputy failed to properly apply 
the matrix in assigning penalty levels.

The Hearing Officer also considered the rebuttal testimony of Deputy Vigil, the 
documentary evidence, and the video and audio evidence presented at hearing and 
admitted into the record. 

In reviewing the disciplinary action, the Hearing Officer must comply with Rule 12’s 
mandate in Section 9(A):  

 The Hearing Officer shall give due weight to the necessity of the maintaining by 
 the Manager of Safety of administrative control of the respective Department.
 
(Italics in original and citing Charter §9.4.15(D)).

Accordingly, this Hearing Officer’s considerations must be consistent with Rule 12, 
which provides in Section 9(B)(1)(a):
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 Hearing Officers shall not substitute their judgment for that of the Manager of 
 Safety concerning any policy considerations underlying the discipline, to include 
 the interpretation of Departmental Rules and Regulations, and may only reverse 
 or modify the Manager’s decision concerning policy considerations when it is 
 shown to be clearly erroneous. Hearing Officers shall not substitute their 
 judgment for that of the Manager of Safety in determining the appropriate level of 
 penalty to be imposed for a sustained violation, and may only modify the 
 disciplinary penalty imposed when it is shown to be clearly erroneous.  

The “clearly erroneous” standard of review is further defined in subsequent subparts of 
Rule 12 Section 9, as follows:

(b) A Hearing Officer may reverse or modify the Manager of Safety’s 
Departmental Order of Disciplinary Action on the basis of issues raised by the 
petitioner concerning policy considerations, existing rule violation or imposed 
penalty, only when it is shown to be clearly erroneous.

(c) The Departmental Order of Disciplinary Action shall be deemed to be “clearly 
erroneous”, in whole or in part, in the following circumstances:

(i) The decision, although supported by the evidence, is contrary to what     
a reasonable person would conclude from the record as a whole;

(ii) If the manager fails to follow the applicable Departmental guidelines,  
rules or regulations, an applicable matrix or its associated guidelines, 
and absent such failure the discipline would not have resulted; or

(iii)If the Manager otherwise exceeds his authority.

Based upon the record as a whole, the undersigned cannot conclude that the Deputy 
Executive Director of Safety’s Departmental Order of Disciplinary Action was clearly 
erroneous, even though Deputy Vigil made errors in following Departmental guidelines, 
particularly by failing to discuss mitigation. 

RR-115.1 [Conduct Prohibited by Law (DUI, C.R.S. 14-2-1301(1)(a)]

Deputy Vigil correctly determined that Officer Pinder violated RR-115.1 when he was in 
control of his running Jeep with a BAC of 0.241, more than three times the legal limit. 
The Petitioner contends that Deputy Vigil was clearly erroneous in finding that there 
were three Conduct Category D or higher violations within seven years, making the 
penalty level eight. The Petitioner argued that Deputy Vigil improperly combined a pre-
matrix case involving drinking and a Douglas County Deputy Sheriff’s Sergeant, Case 
No. 2005-11-100, with a “subsequent case” involving drinking, a public confrontation 
with a homeless person, and police intervention, Case No. P2012-03-072. In the 2007 
pre-matrix case, Officer Pinder was found in violation of RR-105 (Conduct Prejudicial) -- 
a rule violation that can fall into all conduct categories, A-F. According to the Petitioner, 
Deputy Vigil’s analysis of pre-matrix cases under provision 18.4 of the Disciplinary 
Handbook, required him to determine the appropriate conduct category via the series of 
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questions enumerated in paragraph 15.0 of the Handbook. See, Ex. 4. The Petitioner 
argued that combining a pre-matrix case with a post-matrix case to determine the 
conduct category was not an option available to Deputy Vigil within provision 15.0 of the 
Handbook. This is true. 

However, that argument is defeated because the analysis of the pre-matrix rule violation 
of RR-105 was performed correctly by the Conduct Review Office. Ex. 1(h), at 
000020-21. In a 2007 disciplinary action, the 2005 pre-matrix case was determined to 
be within Conduct Category D of the matrix. There is no evidence that Officer Pinder 
timely challenged that determination. In 2005, while a recruit, Pinder left the scene of an 
investigation against the order of a Douglas County Sheriff’s Sergeant. In leaving the 
scene, Recruit Pinder hindered another law enforcement agency’s investigation, thereby 
substantially interfering with the Department’s image, and degrading the Department’s 
image in the eyes of that other law enforcement agency. Id., at 000021. The CRO’s 
determination of a conduct category D violation is consistent with the following section 
15.0 question:

 15.1.3 How does the misconduct impact the operations and image of the 
  Department and its relationship with other agencies or the community? 

Ex. 4, at 000086. 

The CRO’ determination of unprofessional conduct on the part of Recruit Pinder also 
aligns with another of the section 15.0 questions:

 15.1.7 Does the misconduct involve unethical behavior or a serious abuse or 
  misuse of authority?

Id., at 000087. Recruit Pinder fled in his vehicle, disobeying a Sheriff’s Sergeant and 
hindering an investigation by another law enforcement authority.

A Conduct Category D violation involves:

 [c]onduct [that is] substantially contrary to the values of the Department or that 
 substantially interferes with its mission, operations or professional image, or that 
 involves a demonstrable serious risk to officer or public safety.

Id., at 000149. Deputy Vigil did not conduct the proper pre-matrix case analysis in his 
Order, but the correct Conduct Category D determination existed in the IAB file available 
to him. 

The Petitioner also argued that even if there were three prior Conduct Category D or 
higher violations within seven years, there is no reason to move from penalty level 
seven to level eight in the Petitioner’s case. Inasmuch as there were three prior conduct 
category D or higher violations, this was the fourth conduct category D violation, and on 
the fourth violation within the seven-year time limit, Conduct Category D provides:

14



 Any prior sustained violation in a category greater than or equal to the current 
 violation shall increase the penalty by 1.

Ex. 4, at 000149, n. *. Contrary to Petitioner’s argument, this increase in penalty is 
proper: seven plus one is eight. The Petitioner further argued that another footnote in 
Conduct Category D does not mandate increasing the penalty level. 

 The 4th or subsequent violation of the same R&R, within the specified time frame 
 may result in more severe disciplinary recommendations.

Id., n. ** (emphasis added). This argument is also defeated. RR-115.1 (DUI) violation is 
not the same R&R within the seven-year time frame. The other violations within the 
seven year limit included two RR-105 (Conduct Prejudicial) violations and one RR-1106 
(Feigning Illness or Injury), not RR-115.1(DUI).

The presumptive level eight penalty is termination. Id., at 000145. Even if Deputy Vigil’s 
analysis of the RR-115.1 (DUI) under the matrix was not as accurate or clear as it 
should have been, the Deputy was authorized under section 25.0 of the Disciplinary 
Handbook to address “Special Circumstances” outside the ambit of the matrix. Ex. 1(r) 
at 000057. He determined that “extraordinary aggravation” obtained under four of the 
five enumerated factors in Special Circumstances:

 25.4.4.1 Commission of a series of acts which constitute a course of conduct 
 characterized by a continued inability or unwillingness on the part of the officer to 
 conform to expected standards of conduct.

 25.4.4.2 Commission of an act or acts which clearly cause a continuing, 
 disruptive effect on the efficient and/or safe operations of the Department or 
 clearly constitute a substantial risk to public safety.

 25.4.4.3 Commission of an act or acts which call into serious question the 
 officer’s trustworthiness and/or integrity so as to interfere with the continued 
 performance of his or her assigned duties and responsibilities, or which 
 demonstrate a serious lack of the ethics, character, or judgment necessary to 
 hold the position of police officer.

 25.4.4.4 Commission of an act or acts which have had or may be reasonably 
 demonstrated to have, an appreciable negative effect on the general public’s 
 confidence and/or trust in the operations of the Department[.]

Ex. 4, at 000097. The rule violations committed while Officer Pinder was drinking off 
duty cast doubt on his ability to conduct himself on duty within the safe operations of the 
Department. His drinking-related problems affected public safety, and demonstrated a 
lack of judgment. Moreover, Officer Pinder’s course of conduct would tend to negatively 
affect the public’s confidence and trust in Departmental operations. Ex. 1(r), at 000058. 
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Under section 24.4.1.3, termination, whether or not the presumptive or aggravated 
penalty under the matrix, is a penalty available under “Special Circumstances” and 
“Extraordinary Aggravation.” Id. 

The Petitioner contends that had Deputy Vigil taken into account mitigating factors, the 
mitigated penalty for a Conduct Category D level seven penalty was a suspension of 43 
to 47 days. However, the penalty level was properly determined to be eight, and if 
mitigated, the suspension would be for 90 days. The problem of mitigation is discussed 
below. 

Mitigation notwithstanding, Deputy Vigil’s determination that termination was the 
appropriate penalty for the RR-115.1 rule violation -- whether under the matrix’s 
Conduct Category D or under special circumstances outside the matrix -- was not 
clearly erroneous. It was correct.

RR-142 -- Soliciting Preferential Treatment

After his arrest, Officer Pinder told Deputy Clark, “Bro, I’m a cop.” To reinforce Clark’s 
understanding that Pinder was a law enforcement official, he asked Clark whether he 
had seen the thin blue line symbol displayed on his Jeep. Officer Pinder’s remarks did 
not influence Clark in any way. The Hearing Officer does not disagree with Deputy 
Executive Director of Safety Vigil’s finding that Pinder “...likely was trying to avoid being 
arrested....” Ex. 1(r), at 000058. At the hearing, Pinder noted that once the handcuffs go 
on, the arrest goes forward. The Hearing Officer finds that Pinder was more likely trying 
to avoid incarceration among the general population, where he risked being recognized 
as a law enforcement officer and assault by inmates he may have arrested. Whether to 
avoid arrest altogether or to avoid housing with the general population, Pinder’s remarks   
sought different treatment. The ordinary arrested citizen has to take his or her chances 
in the general jail population. As reasonable as Pinder’s concern for his safety in the 
general population may have been, he was trying to influence Clark’s decision on where 
to house him within Jefferson County’s facilities. Deputy Vigil’s determination that the 
preponderance of the evidence supports the finding that Pinder solicited preferential 
treatment in violation of RR-142 is not clearly erroneous, but correct.

However, the Hearing Officer notes that Deputy Vigil’s analysis of the penalty is wrong. 
Deputy Vigil determined that Pinder’s misconduct fell within Conduct Category C. Id. 
Deputy Vigil then referred to Pinder’s prior disciplinary history “as noted above.” Id., at 
000059. It was not noted “above.” The only disciplinary history discussed “above” in the 
Order was the analysis of the RR-115.1 violation (in which Deputy Vigil failed to follow 
the pre-matrix analysis required by section 18.4 of the Disciplinary Handbook). Ex. 4, at 
000089. The 2007 pre-matrix case included in the analysis of RR-115.1 -- a Conduct 
Category D infraction -- does not apply in 2014 to the five year limit for prior violations 
under Conduct Category C. Deputy Vigil was wrong to rely on “as noted above” as a 
means to facilitate his analysis. Had Deputy Vigil conducted the proper analysis, he 
would have limited the prior disciplinary actions to those determined to be Conduct 
Category C or higher with a five year time frame. The Conduct Review Office (CRO) got 
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this wrong the first time it analyzed RR-109.1 and RR-142. See, 1(h), at 000021-22. At 
first, the CRO included the 2007 pre-matrix case and arrived at a 60-day suspension 
penalty. Id., at 000022. The only Conduct Category C or higher disciplinary actions other 
than the Conduct Category D decisions in September and October 2012, was a 2010 
three-day suspension in Case No. P2010-11036 involving the violation of RR-102.1 
(Duty to Obey Departmental Rules and Mayoral Executive Orders) in connection with 
Scheduled Discipline of the Department’s Operations Manual, OMS 105.07 (Failure to 
Shoot for Efficiency) by the improper storage of firearms. Id., at 000022; see also, Ex. 4, 
at 000152. 

Accordingly, with the two 2012 conduct category D violations and the one 2010 Conduct 
Category C violation within the five-year time frame, this RR-142 violation made the 
fourth infraction within that time period, and warranted penalty level six. The 
presumptive penalty is a 30-day suspension. Ex. 4, at 000149. The CRO made the 
correction in its Review and Finding Amendment. Ex. 1(i), at 000028-29. All of this 
information was in the IAB file, and Deputy Vigil should have evaluated it. The Hearing 
Officer notes the CRO analyzed RR-109.1 before RR-142. Deputy Vigil inverted that 
order. This may explain the confusion. Yet, even using the wrong analysis, Deputy Vigil 
came to the same result as the CRO. Accordingly, the 30-day suspension is not clearly 
erroneous, but correct. 

RR-109.1 -- Commission of an Offensive Act While Intoxicated

While Officer Pinder was being transported to the Jefferson County Jail, he told Officer 
Clark words to the effect: “Even if you were in a stolen car under the same 
circumstances, I would not have made contact with you, let alone arrested you.” Officer 
Pinder’s BAC of .241 means he was very drunk when he said that, and he may never 
have intended it as an offensive remark. However, RR-109.1 does not require intent. 
Instead, it contemplates the commission of offensive acts by intoxicated officers, 
regardless of their intent. At the hearing, Officer Clark testified that the remark offended 
him. Accordingly, the Hearing Officer finds that Deputy Vigil determined, by a 
preponderance of the evidence, that Officer Pinder violated RR-109.1 by making such a 
statement while intoxicated. That determination is not clearly erroneous, but correct. 

In determining the appropriate penalty for the RR-109.1 violation, Deputy Vigil followed 
the CRO analysis in its Review and Findings Amendment. Ex. 1(i), at 000027-28. The 
determination of the Conduct Category C and the finding of three prior Conduct 
Category C violations within the five year time frame, making penalty level 6 correct. 
The Petitioner argued that for both RR 109.1 and RR-142, the appropriate penalty level 
was five, because the rule violations were the third in five years, and the mitigated 
penalty for each violation at level five is a suspension of four to six days. However, this 
was the fourth Conduct Category C or above violation in the five year period, and the 
appropriate penalty level is six, and even if mitigated, the penalty level requires 
suspensions of 18 to 22 days for each violation. The mitigation problem is discussed 
later in this decision. Deputy Vigil’s determination that the presumptive penalty for a 
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level six to be a 30-day suspension was appropriate. The Hearing Officer concluded that 
Deputy Vigil’s analysis of the penalty was not clearly erroneous, but correct.

RR-312.3 -- Failure to Provide a Statement

On November 8, 2013, Officer Pinder was on notice that Internal Affairs was conducting 
an investigation into possible violations of RR-115.1 (Conduct Prohibited by Law), 
RR-109.1 (Commission of an Offensive Act While Intoxicated), and RR-142 (Soliciting 
Preferential Treatment). Ex. 1(c). He was informed that “it may be some time before [he 
was] contacted.” Id. In fact, nearly four months later, February 25, 2014, IAB, through 
Sgt. Linderink, initiated the first contact, leaving a voice mail message on Pinder’s cell 
phone after Pinder did not answer. Pinder did not return the call. Having heard nothing 
from Pinder, Linderink again tried phoning. He did not leave a second message. 
Instead, Linderink arranged to have Pinder’s command make him available. While it is 
true that Lt. Nagel and Sgt. Jimenez may not have told Pinder the nature of the 
interview, Pinder either knew or should have known it was likely his DUI and related 
offenses that he had been notified about on November 8, 2013.10 

It is not credible that with a criminal case pending in Jefferson County and an IA 
investigation imminent per Sgt. Linderink’s February 25 phone message that Pinder did 
not know what was afoot at 5:00 a.m. on February 28. At that time, he was transported 
to headquarters and ordered to report to IA. It is also unlikely that Pinder -- from 
November 8 to late February -- had never discussed with his counsel on the criminal 
matter what to do if questioned about the DUI by IA in the Department’s investigation. 

In the interview room, Officer Pinder wanted to talk to his lawyer. Sgt. Linderink obliged 
Pinder and gave him time to make a phone call. Pinder was unable to contact his lawyer 
at 5:30 a.m. When he returned to the interview room, Sgt. Linderink explained that the 
Garrity Advisement for the Departmental investigation was a matter apart from the 
criminal matter in Jefferson County. On at least five occasions, Sgt. Linderink told 
Pinder that he was compelled, under a direct order, to give a statement and answer 
questions. Officer Pinder insisted he was not refusing to provide a statement, but could 
not do so without consulting with his lawyer first. Sgt. Cotter told Pinder he could be 
fired. Pinder continued to insist. Finally, after four minutes of trying to convince Pinder to 
comply with his direct order, Sgt. Linderink told Pinder to talk to counsel and to contact 
him. Sgt. Linderink also told Pinder that he interpreted Pinder’s action to be a refusal to 
give a statement and he would inform Command. Pinder appeared to agree to confer 
with his lawyer and then use Linderink’s phone number to contact him for a rescheduled 
interview. He did not contact Linderink. Neither did his lawyer. Sgt. Linderink credibly 
testified during the Respondent’s cross-examination that he would have rescheduled 
the interview and even would have permitted Pinder’s lawyer to attend.11 
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While it is true that within an hour or so after the February 28 non-interview, Pinder was 
placed on administrative leave and told not to come to work, he still had access to his 
telephone. He was free to contact his lawyer during business hours that day. Nothing 
prevented him from following up on Linderink’s suggestion to confer with counsel and 
contact IA via Linderink’s phone number. If he was intimidated by Linderink or Cotter, he 
could have had his lawyer make the arrangements for another interview. He did nothing 
to show he was endeavoring in “good faith” to comply with RR-312.3.

Accordingly, Deputy Vigil’s determination that a preponderance of the evidence 
demonstrated that Officer Pinder violated RR-312.3 is not clearly erroneous, but correct.

A violation of RR-312.3 falls within Conduct Category F of the matrix. There is only one 
penalty level for Category F -- penalty level eight. That penalty level calls for 
termination. The Petitioner argued that the right to counsel is so essential that the 
penalty should be mitigated to a 90-day suspension, as permitted on the Penalty Table. 
Ex. 4, at 000145. The problem with that argument is that had Pinder so valued his right 
to counsel, he would have exercised it. He would have conferred with his lawyer and 
rescheduled his IA interview through a phone call. Pinder never made the call. Pinder 
had to know that Linderink and the Department would conclude he was refusing to 
comply with Garrity, and that such refusal was a firing offense. He let it happen. 

Deputy Vigil’s decision to impose the presumptive penalty of termination for a violation 
of RR-312.3 was not clearly erroneous, but correct.

Mitigation and Policy Considerations

The Petitioner argued that Deputy Vigil failed to enumerate a single mitigating factor in 
his Order. This is true. Section 11.3.3 of the Disciplinary Handbook provides, within “The 
Goals and Purposes of Disciplinary Sanctions” to determine appropriate discipline, that 
discipline has certain primary purposes, including:

 To impose an appropriate penalty on the discipline officer, taking into account the 
 nature and seriousness of the misconduct, any mitigating or aggravating factors, 
 and the officer’s disciplinary work history[.]

Id., at 000082 (emphasis added). The Petitioner had eight commendations, including 
the third highest decoration in the DPD: The Distinguished Service Cross, received after 
the traumatizing event of pulling a burning woman from her overturned car. Chief White 
decorated Officer Pinder in a public ceremony with the Distinguished Service Cross. 
Deputy Vigil never mentioned that, or any other mitigating factor in his Order.

The Disciplinary Handbook’s section 19.3 provides that mitigating factors “must be 
documented.” Id., at 000090. Evidence of Pinder’s commendations existed in the IAB 
file. The Handbook’s section 19.6 lists, but does not limit mitigating factors to be 
documented as including:
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 ...
 19.6.3. The culpable mental state of the officer in the commission of the violation.
 ...
 19.6.4. Complimentary history, including awards, commendations, and positive 
 public recognition[.] 

Id., at 000091 (emphasis added). The weighing of mitigating factors, aggravating 
factors, “...and their relative significance or insignificance must be documented.” Id., at 
000094 (emphasis added).

The Petitioner further contends that without mentioning a single mitigating factor, it was 
not possible for Deputy Vigil to have weighed mitigating factors or considered them in 
making penalty level determinations and other findings under the matrix. The 
Disciplinary Handbook urges that programs outside the disciplinary system such as 
early intervention should be used to assist officers with PTSD and alcohol dependency 
to modify behavior. Ex. 4, at 000070. The Petitioner argued that the Disciplinary 
Handbook, in section 2.10, requires that the Department “...shall not discriminate 
against anyone on the actual or perceived basis of...physical or mental disability....” Id. 
Misconduct may be considered under an array of programs under Appendix E. Id., at 
000073. Appendix E includes programs such as: Alcohol DUI Classes; Behavioral 
Modification; Psychological Counseling; Sleep Disorders; Stress Management; Trauma 
Intervention. Id., at 000144. Section 4.5.4 requires:

 Command and supervisory officers must be aware of these programs and make 
 them available, when appropriate, to all officers.

Id.

Knowing, through the fitness for duty examination and reports from supervisors, that 
Officer Pinder suffered from alcohol dependence, stress, depression, and panic attacks, 
the DPD did not assign those programs to help him. Deputy Vigil contended that Pinder 
refused EAP because he wanted to continue drinking. Whether or not that is true, 
Deputy Vigil should have documented the evidence of mitigation and included his 
determination the relative weight of mitigation and aggravation. The requirements of the 
Disciplinary Handbook are not met by merely asserting“...there are no weighty 
mitigating factors that warrant imposition of any penalty other than the presumptive 
penalty of termination.” Ex. 1(r), at 000057 and 000060. 

The expectation of continued employment is an important property right under the due 
process principles of the U.S. Constitution and the Colorado Constitution. On a more 
basic level, when the City seeks to terminate an officer’s career, it affects not only his 
livelihood, but his life.

Accordingly, it is incumbent on the City to strictly adhere to the rules governing 
discipline and termination of employment. An employee should be able to read his or 
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her Departmental Order of Disciplinary Action and find within it the complete and explicit 
rationale for the action. That is, within the four corners of the Order, the employee can 
know what, if any, mitigating factors were considered, how they were weighed against 
any aggravating factors, and how balanced against prior work and disciplinary history. 
Complete and explicit Orders would promote efficiency. The employee who finds that 
the Order is inherently complete and fairly applies the principles of the Disciplinary 
Handbook is less likely to appeal that Order.

While the Hearing Officer faults Deputy Vigil’s shortcuts and carelessness in drafting his 
Order, the Hearing Officer does not find that the absence of any mitigation discussion in 
the disciplinary decisions and penalty determinations rendered them clearly erroneous. 
The hearing fleshed out what Deputy Vigil considered and did not consider. He was 
unaware of Pinder’s stress; he did not consider it. He was unaware of Pinder’s panic 
attacks; he did not consider them. He did not consider how Pinder self-medicated with 
alcohol to treat his stress and panic attacks. Deputy Vigil testified that he considered all 
mitigating factors as well as aggravating factors consistent with the disciplinary code 
and the matrix. Pinder acknowledged that he kept his PSTD symptoms to himself, 
because of the “environment” of the DPD. If his medical condition was not documented 
in the IAB file, Deputy Vigil could not have reviewed it. In contrast, Pinder’s eight 
commendations were documented in the IAB file. Deputy Vigil, under oath, asserted 
that he had considered the commendations. The Hearing Officer does not find Deputy 
Vigil untruthful. He determined that the commendations did not outweigh the alcohol 
related course of conduct and aggravating factors such as the BAC and the 
Department’s safety considerations.12 

This case had a history. Neither Deputy Vigil nor Officer Pinder operated in a vacuum 
without knowledge of the realities here. The Order at issue in this case is not the first 
order Deputy Vigil issued to Officer Pinder. In the October 11, 2012 Departmental Order 
of Disciplinary Action in Case No. P2012-03-072 (the 2012 Saint Patrick’s Day sick 
leave matter), Deputy Vigil stated:

 Officer Pinder has acknowledged that he is an alcoholic. He completed 
 an in-patient alcohol treatment program and has self reported that he is attending 
 at least one AA meeting per week. While commendable, these efforts on Officer 
 Pinder’s part are not sufficient to outweigh the aggravating circumstances which 
 are present here....Officer Pinder is placed on notice that the Manager will not 
 hesitate to terminate him for any further alcohol-related rule violations.

Ex. 7, at 000181. Thus, Officer Pinder was on notice as of October 11, 2012, that his 
termination was a foregone conclusion unless he continued to treat his alcoholism and 

21

12 Deputy Vigil could have made a simple ratio of 8:12 (the number of commendations to the number of 
disciplinary actions. There were 33.3 percent more quantifiable disciplinary actions than commendations. 
While the quality of the Distinguished Service Cross commendation far outweighs disciplinary actions of 
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committed no other alcohol related misconduct. Id. Even if, as the Petitioner argues, 
explicit consideration should have been applied to mitigation in the Order at issue, the 
policies of the Disciplinary Handbook -- policies that Deputy Vigil must apply -- 
emphasize that misconduct trumps mitigation. The officer bears responsibility for his 
misconduct. Id., at 000074. For example, although Chief White has not yet implemented 
more effective policies to address the prevalence of alcoholism and PTSD in the DPD, 
he indicated that officers must self-report before they have any significant impairment in 
work performance or any arrest. This onus on the police officer is consistent with the 
existing principles of the Disciplinary Handbook, specifically addressed in section 5.1:

 Practices such as filtering, mediation, early intervention, remedial training, 
 mentoring, and the like are means to affect the performances and conduct of 
 officers apart from the imposition of disciplinary sanctions and to improve the 
 efficiency and effectiveness of the disciplinary system. However, none of these is 
 intended to relieve officers of responsibility for their misconduct. Therefore, the 
 failure of the Department to provide any of the above or the failure to apply any of 
 the programs or practices to a particular officer or a particular disciplinary case 
 does not create a defense to misconduct or constitute a mitigating circumstance.

Id. There may be a time -- even in a quasi-military organization like the DPD -- when 
officers’ misconduct is evaluated in manner that better supports rehabilitation, but this is 
not that time. Accordingly, given the principles of the Disciplinary Handbook in effect and 
applicable to this matter, the undersigned finds that the Petitioner’s arguments about 
public policy and the absence of explicit consideration of mitigation factors, such as 
Officer Pinder’s commendations and medical condition, do not render the Order clearly 
erroneous. 

ORDER 

The determinations of violations and penalties in the Departmental Order of Disciplinary 
Action in Case No. IC2013-0075, dated April 9, 2014, regarding Officer Pinder, are all 
sustained.
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NOTICE OF APPEAL RIGHTS 
 

Pursuant to Charter § 9.4.15(E) and Rule 12 §11(A)(1) and (2), the decision of the 
Hearing Officer may be appealed to either the Civil Service Commission or directly to 
District Court. Any appeal to the Commission shall be initiated by filing a Notice of 
Appeal with the Commission, within fifteen (15) calendar days of the date of the 
certificate of service of the Hearing Officer’s decision by the Commission. Any appeal to 
District Court shall be initiated in accordance with the Colorado Rules of Civil Procedure 
currently in effect. 
 
Dated this 18th of August, 2014 
At Golden, Colorado 
 
/s/ Signature on File 
Hazel E. Hanley 
Hearing Officer 
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